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Introduction
A written contract is the single most 
important tool a design professional 
can use to protect against liability 
exposures. Astonishingly, 40 per 
cent of the claims reported to Victor 
Canada are for projects where there 
was no written contract in place. This 
Bulletin, written by John Singleton, 
provides an overview of what should 
be included in a proper contract, the 
importance of having concise and 
clearly written terms and conditions, 
and some of the problems you may 
face if proper contracting practices 
are not followed. 

The lack of proper contracting 
practices has always been a concern 
in the construction industry, 
particularly for professional 
consultants but also for builders, 
trades and developers. Although 
there has been a marked 
improvement in understanding the 
need for a proper contract with one’s 
client, the ability to manifest that 
need is still lacking in many corners. 
Understanding what a contract is and 

why it is so important will hopefully 
encourage design consultants to pay 
closer attention to this aspect of their 
practices. 

A proper contract should include, at 
a minimum, the following terms and 
conditions:

• A description of the responsibilities 
of you and your client

• The basis upon which you will be 
paid

• The consequences if you are not 
paid

• The consequences if you do 
not perform your contractual 
obligations

• The manner in which disputes will 
be resolved

• The limitations on your liability

• The time period during which you 
might be exposed to claims by your 
client

All standard forms of contracts 
contain provisions dealing with these 
subjects. Some manuscript forms, 
however, only cover most of these 
subjects and many off-the-shelf 
contracts make little mention of 
them. Using these latter forms often 
creates more risks than it manages. 
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Dealing with these subject matters 
in a clear, concise and balanced 
manner in a written contract is one 
of the most valuable assets of any 
professional practice. 

A contract need not be in writing. 
It should be, but it does not have 
to be. A handshake, a telephone 
conversation or mere performance by 
two parties can lead to a contractual 
relationship. 

If a client says to you, “If you design 
my building and provide field 
services, I will pay you $100,” and you 
say, “Okay,” you have a contract. You 
also have a contract if you and your 
client discuss a project over a glass of 
wine, during which time you provide 
the client with a sketch design and 
the client pays for your wine and 
dinner in return. 

However, in these cases, it is a 
mystery as to what the terms and 
conditions of the contract are beyond 
your obligation to provide services in 
return for payment. What you have 
done by entering into contracts of this 
nature is to leave it to chance—or to 
a judge in a courtroom—to determine 
what the other critical terms and 
conditions of your contract are. 

The common law will imply, or a 
court will impose, a number of terms 
into such contractual relationships, 
including these obligations:

• Providing services in accordance 
with the standard prevalent in the 
profession at the time

• Performing services in a diligent 
and timely manner so as not to 
delay other aspects of the project

• Warning the client and the public 
of any substantial risks to human 
health and safety associated with 
the project

• Making full and accurate disclosure 
of all aspects of your design so as 
not to cause financial harm to your 
client

Although obligations of this nature 
will be implied or imposed, there 
will be no implied limitation of 
liability, no agreed upon manner of 
resolving disputes, no mechanism 
for terminating the relationship and 
no boundary to the liability to which 
you might be exposed if things go 
wrong. Needless to say, the absence 
of a written contract delivers you into 
a very perilous world—but, in most 
instances, its existence will save you 
from falling into that pit. 

A contract can be partly oral and 
partly written. If a written contract 
is incomplete in its treatment of 
the subjects mentioned above, a 
court may still imply terms into the 
contract. In doing so, it may rely upon 
oral representations between the 
parties prior to the creation of the 
written contract, particularly where 
terms or conditions of the written 
contract are ambiguous. 

Terms may be implied as a matter of 
business efficacy or to clarify what 
otherwise would be an ambiguous 
term or condition of the contract you 
entered into. So it is very important 
for a written contract to have terms 
and conditions which are clear and 
concise and cover the subject matter 
in question. 

A written contract, believe it or not, 
should be signed. It never ceases to 
amaze the legal world why so often 
one or more of the parties does not 
sign a contract which has been either 
stipulated or negotiated between 
the parties. An unsigned contract, 
whether not signed by one party or 
both parties, presents challenging 
legal problems when one seeks to 
enforce its terms and conditions. 

It is not uncommon for a consultant, 
or a client for that matter, to forward 
a negotiated contract to the other 
party after its execution with a 
request to sign the contract and 
return a copy—but the latter fails to 
do so. Similarly, it is not unusual for 
parties to enter into a contractual 
relationship based on terms and 
conditions forwarded by one party to 
the other without either party signing 
or acknowledging agreement with 
the terms and conditions. Or, parties 
sometimes agree to enter into a 
contractual relationship, exchange 
conflicting terms and conditions, 
and never sit down to iron out the 
differences. 
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In all of these cases, the parties have 
a contract but, because of the failure 
to properly conclude the contractual 
arrangement, they can end up 
spending more money on legal fees 
than they earn on the project as they 
attempt to enforce a term or condition 
of the contract they wish to rely 
upon. The term in question is often a 
limitation of liability clause in one or 
the other sets of terms and conditions. 

In cases like this, a court will 
look to the actual performance of 
the parties and to oral evidence 
surrounding the creation of the 
contract when determining what 
terms and conditions the parties 
agreed to. In other words, the failure 
to conclude a negotiated contract by 
mutual execution of the final form 
can still place you in the hands of a 
judge to decide what it is you actually 
consented to—not a satisfactory 
practice. 

This is a brief overview of some of the 
problems you can be faced with for a 
failure to invoke proper contracting 
practices. There really is no good 
excuse for failing to do so. There are 
multiple standard form contracts 
available in the marketplace from 
both your professional and national 
construction associations, all of which 
cover the topics first mentioned above. 
Professional liability insurers also 
offer excellent contracting practices 
advice on their websites and even 
suggested wording for short-form 
contracts. And, of course, there 
is another profession—the legal 
profession—which can offer you 
proper guidance in this area when you 
are in doubt. 

Yes, a handshake, a phone call or mere 
performance can lead to contractual 
relations—but it is very risky conduct.

Summary
Clearly, the contract is an essential 
practice management tool for all 
design professionals. As indicated 
in this Bulletin, it is strongly 
recommended that standard form 
agreements be used when negotiating 
professional services with clients. 
The Association of Consulting 
Engineering Companies (ACEC) and 
the Royal Architectural Institute of 
Canada (RAIC) each offer standard 
form agreements for their members 
that are written in clear language 
with an equitable allocation of 
duties and responsibilities. These 
documents—ACEC Document 31 
and RAIC Document Six—can be 
found on the respective website for 
each association (www.acec.ca and 
www.raic.org). However, we also 
recommend that appropriate legal 

advice be obtained when negotiating 
any legal document—including your 
professional services agreement.

In addition to having a written contract, 
there are other steps that can be taken 
to manage unnecessary risks. As 
one of the leaders in loss prevention 
education, we offer a number of 
resources for design professionals, 
including risk management 
webcasts, Risk Management 
Advisories, Loss Control Bulletins 
and eLearning Courses. Our first 
eLearning Course entitled Managing 
Risks Through Written Contracts 
provides practical tips to manage 
unintended or unexpected risks 
when developing contracts. For more 
information on this course, please 
go to victorinsurance.ca/elearning 
and register for our eLearning 
Centre. For more information on our 
webcasts, advisories and bulletins, 
go to victorinsurance.ca and visit our 
Resource Centre.


